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QUESTION:


A person driving his friend's car got into an accident that, according to the halakhot pertaining to watchmen ("shomrim"), obligates him to compensate the owner.  Must he still pay even though the payment is covered by the owner's insurance policy?

ANSWER:


This issue is really a broader question pertaining to all types of monetary obligations, not just those of watchmen.  For instance, we could ask a similar question about damages.  If the insured owner of a car himself got into an accident, is the party who damaged his car obligated to pay for damages?  In general, do monetary obligations still fall upon the one halakhically responsible (the damager, the watchman), even when the damaged object is independently covered by an insurance policy.  


The Acharonim relate to this issue directly and two approaches emerge.  

1.  The Or Sameach (on the Rambam's Hilkhot Sekhirut 6) discusses a renter who accepted responsibility for damages by fire and rules that halakhic responsibilities continue to exist despite the object being insured.

2.  The Responsa Harei Besamim (vol. 2, #245), on the other hand, rules that one who damaged an insured house is absolved from payment.  

NO LOSS OCCURS


One way of explaining the approach that absolves the damager of insured property (2 above) is through one understanding of the nature of payment for damages.  Damages can simply be seen as compensation for the owner's loss.  If so, when no loss is incurred there should be no obligation.  


The Or Sameach counters this argument with a passage from Bava Kama (115b) where the following case is discussed.

A flood swept away his and his friend's donkeys, his being worth 100 and his friend's 200.  He abandoned his own donkey and saved his friend's (the one worth 200).  All he has coming to him is payment for the work he put into saving the donkey.

If, however, he said to the other, "I will save yours and you will give me mine,' he is obligated to give it to him."


In other words, if an explicit agreement was made for one of them to save the more expensive donkey while abandoning his own, the other must compensate him for the lost donkey.


The gemara there (116a) asks whether that agreement is still binding if the rescuer's donkey is unexpectedly not killed:

Rav Kahana asked Rav, 'If he went down to save it (the donkey) and his own survived by itself what is the law? As Rashi explains:  Do we say 

A. that because its owner was willing to forego it, it is considered lost and the other is obligated to pay him (as their agreement states), with the owner subsequently acquiring his former donkey from 'hefker' (property open for anyone's taking); 

or B. that since the donkey survived and the other is not obligated to pay for it?

He (Rav Kahana) answered, "Heaven has mercy on him (and he gets both his payment and his donkey)."

This passage proves, says the Or Sameach, that obligations continue to exist despite no loss being incurred.


The Harei Besamim rejects this as a proof.  He suggests that in any event resulting in a monetary obligation, one must ask, "Was the monetary obligation, the loss, caused by THIS EVENT?"  


If, for instance, an act of damage took place, we must check whether it is the DAMAGE that caused the loss.  It is clear, for instance, that if the damaged party wins the lottery, he does not absolve the one who caused the damage.  In such a case, loss was indeed caused by the damage, but the damaged party profited from an unrelated source.


On the other hand, an insured object being damaged might be different.  Here, the act of damage does not cause the loss, because the loss of the object AUTOMATICALLY causes the insurance company to pay, compensating for it.  The passage in Bava Kama, in contrast, stressed that "Heaven had mercy on him (the rescuer of the donkey)."  In other words, an unexpected "miracle" occurred for the one who saved his friend's donkey, which is conceptually no different than his winning the lottery.  The moment the flood swept away his donkey it was considered lost (= a loss was incurred), and afterwards Providence intervened, blessing him with new found wealth.  Thus, the Harei Besamim rejects a parallel between the passage in Bava Kama, and our case.

DAMAGES AS COMPENSATION


The Harei Besamim makes the assumption that payment is simply compensation for the loss, and therefore when there is no loss there is no payment.  Is this so clear-cut?  With regards to damages, however, this assumption is not so clear-cut.


The Rambam (Hilkhot To'ein ve-Nit'an 5:2) rules:

Upon the following there is no oath according to scriptural law - land, servants, and hekdesh (things dedicated to the Temple or for sacrifices) ... Similarly one who digs a pit, trench, or cave in his friend's field, is thereby obligated to pay [but is not obligated to make an oath because, according to scriptural law, their conflict involves payment for land.]  Whether the defendant denied digging at all, or he claimed that he only dug one, and not two caves, or if there was one witness testifying that he dug, and the defendant denied it, he must [only] make a rabbinic oath ("heseit") on the whole claim.

His opinion is that no oath according to scriptural law, but only a rabbinic one, made over damages to land is based on the principle, "No oaths according to scriptural law are made over land, ..."


This, however, is a problematic application of this rule.  The conflict here does not involve ownership over the land but damages to the land.  This damage creates a monetary claim against the defendant for damages he caused to the land.  This monetary claim should be subject to the laws of biblical oaths.  In fact, the Ra'avad disagrees, ruling that a biblical level oath is made over damages to land unless the claim involves fixing up the land itself which is similar to returning it. 


Based on his ruling, it seems that the Rambam does not view payment for damages as mere compensation for a loss, but REPLACEMENT of a loss (See Chidushei Ha-grach on that Rambam).  Conceptually, one might extrapolate from here that the obligation to pay damages really entails replacing the lost object, not just compensating for the loss.  Practically, the payment might be a monetary one, but it is in fact a way of replacing the object.  


These two cases that we have dealt with - damaging land and damaging an insured object - might be practical differences between these two ways of viewing payment.  Because payment for damages is essentially replacement of the object itself, payment for damages to land is not subject to a biblical oath, because it involves a case concerning land itself, not money (money is only the way the land is replaced practically).  This would be the Rambam's approach.  


Similarly, we could consider damage to insured property in a similar light.  Damage that did not cause a loss might still obligate payment.  If payment is essentially replacement of the damaged object and not just compensation for the loss, damaging insured property still obligates a payment.


A third case (dealt with by the Machaneh Efraim in Nizkei Mammon #1) may also depend on this issue.  What happens if the price of the damaged object fluctuates between the time of the damage and the time of payment?  The gemara discusses this issue with regards to theft, but we could also apply the principle to damages.  If payment for damages is essentially replacing an object, then it would be calculated according to its value at the time of payment.  If, instead, payment is simply compensating for the loss, then it would be calculated based on the value of the loss when the damage took place.  


Until now we have dealt with payment for damages, but we could raise a similar question regarding the obligations of watchmen.  This issue may be the source of the dispute between Rabbi Yossi and the Sages in Bava Metzia 35b.  If one rents an animal to another, who then lends it to a third, and the animal then dies naturally, who is responsible?  According to the Sages, who rule that the borrower can collect payment from the third party, payment might be viewed as replacement for a loss, not compensation. Rabbi Yosi who asks, "How can one man do business with his friend's animal?" might assume that payment is compensation.  We raise the possibility and leave it to the reader to consider the matter further.

DEFINING INSURANCE PAYMENTS


We could approach our question concerning payment for the loss of an insured object, from a completely different vantage point - how to define insurance payments.  Even if we assume that payment for damages only involves compensation for loss, payments from an insurance company might not be technically defined as compensation.  If so, the loss is still outstanding and the damager still must pay.


This seems to be the approach that Ha-gaon Rav Tzvi Pesach Frank takes in his discussion of the Harei Besamim's comments on insurance.

The Torah says that one who damages another's property must pay the loss of the damaged party ("demei nizak").  What the damaged party receives from the insurance company is not the loss of the damaged party but an independent business deal.  They have an agreement that because he pays a certain premium every year they will pay him the value of his burnt house. The stipulation is that the time for a payback on his investment will be when his house burns down.  Therefore, his payment is a return on his premiums and not just compensation for his loss.  This being the case, the damager cannot absolve himself from payment because the damaged party has collected on his investment.

THE OR SAMEACH'S APPROACH


In summary, in order to rule that there is no obligation to pay for damages to an insured object, one must assume that payment for damages is merely compensation for the loss.  Since insurance already covers the loss, there is therefore no obligation.  This can be rejected by making one of two assertions:

1.  The obligation for payment is defined not merely as compensation for loss but, rather, as replacement;

2.  Insurance coverage is not compensation for damages but an investment that has now reached its time of payment.


However, it seems that the Or Sameach's rejection is even more powerful.  He writes in conjunction with the gemara in Bava Kama that we quoted above, 

He can reply, "What do you care if Heaven has willed that I do not come to loss?  I did my job."  Here also (with regards to insurance), "Even though I can come up with a way that through the insurance company I do not incur a loss, you are still not absolved from your payment."

He seems to say that even though both the damage payment and the insurance payments are compensation for the loss, the one does not necessarily absolve the other.  According to the Or Sameach, it is enough that the damager POTENTIALLY caused a loss.  Even though here one incurred no loss because of external circumstances (his insurance coverage), there is never, in fact, any guarantee that damages will practically result in a loss of money.  There is always the chance that the damage will coincidentally result in a series of events that will eventually result in the damaged party gaining money.  Therefore, we calculate damages based on an act that potentially causes a loss of money.  

PRACTICAL HALAKHA


There is another, non-essential but halakhically relevant factor that would lead to absolving the damager of insured property of payment.  Common custom is generally considered binding in civil halakhic law.  If common custom is to waive payment when damage is covered by insurance, the damager would be absolved of payment.  This is especially the case where the law forbids claiming insurance coverage where the damages have already been paid by the damager.  


However, the Minchat Yitzchak (3:126) writes that even so, if the damaged party's insurance premiums will be raised as a result of the claim, the damaged party can legitimately claim the difference from the damager.  This is not considered indirect damages ("grama") because the damaged party can argue that if the defendant does not agree to pay the difference, he will forego the insurance and claim full damages instead.

(Adapted from Daf Kesher, Adar 5758.)
This adaptation was reviewed by the author.)

